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A. RESPONSE TO ASSIGNMENTS OF ERROR

THE TRIAL COURT PROPERLY REFUSED TO SUPPRESS

THE EVIDENCE OBTAINED DURING THE SEARCH OF THE

HOME PURSUANT TO THE WARRANT.

IL THE TRIAL COURT PROPERLY EXCLUDED EVIDENCE OF

I

0021

111. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN

LIMITING THE ADMISSION OF EVIDENCE ABOUT THE

MISCONDUCT OF THE VICTIM BECAUSE IT WAS NOT

RELEVANT TO HER DIMINSHED CAPACITY DEFENSE.

B. STATEMENT OF THE CASE

Imo: eleumn-wWwalm

Defendant Sheryl Martin was charged with attempted murder in

the first degree. CP 7. At trial she asserted the defense of diminished

capacity. Verbatim Report of Proceedings, Vols. 18 and 21. The jury

rejected her claim of diminished capacity and found her guilty of

attempted murder in the first degree. CP 820. She was given a standard

range sentence of 240 months, CP 924. This timely appeal followed, 933.

IL SUMMARY OF SUBSTANTIVE FACTS

The defendant and her husband, Ed Martin spent the evening of

September 7, 2007 drinking, smoking marijuana and playing darts in the



large shop on their property. RP Vol. 20, p. 917-20. At some point during

the evening the defendant went to the house to go to bed. Id. at 92

After changing into her pajamas, she looked out the window and saw Mr.

Martin go to his truck and retrieve his cell phone. Having long suspected

her husband was having an affair, the defendant became angry and

returned to the shop to confront her husband. RP Vol. 20, p. 930, Vol. 22,

p. 1206. An argument ensued in which the defendant began violently

tearing up the shop in search of the cell phone, all the while accusing her

husband of infidelity. RP Vol. 20, p. 931-34. At some point Mr. Martin

admitted to the affair. Id. at 931. The subject of divorce came up. Id. at

935. Eventually the defendant retreated to the house and Mr. Martin

decided to sleep in a camper on the property. Id. at 936. He locked the

door to the camper and the shop and retained both sets of keys. Id. at 937-

38. After falling asleep he heard a knock on the door to the camper and

opened the door. Id. at 938. When he did, the defendant reached inside and

grabbed one of the two sets of keys. Id.

Upon her retreat to the house after learning of Mr. Martin's

v the defendant retrieved a 12 gauge shotgun from underneath her

bed and tried to load it. RP Vol 21, p. 1131. Unsuccessful in that

endeavor, she went to the camper to get the keys to the shop. RP Vol. 21,

1134. Vol. 22, p. 1217. Once in the shop, she located a 16 gauge shotgun
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8854. He also saw wadding from a shotgun shell. RP Vol. 20, p. 855.

Detectives searched the house pursuant to a search warrant. The search

warrant was redacted following a suppression hearing. CP 210 -11.

The search of the house pursuant to the warrant revealed two

shotguns located inside the home: a 12 gauge shotgun and a 16 gauge

shotgun. RP Vol. 21, p. 1016, 1020.

The remainder of the Statement of the Case is broken into three

sections to address each issue raised in this appeal by the defendant:

Nexus requirement for search warrant.

The defendant complains that the affidavit for search warrant, in its

final form, failed to establish a nexus between the evidence sought and

two of the places to be searched: the house and the shop (called "curtilage"

in the affidavit for search warrant.) The redacted affidavit for search

warrant, prepared by Deputy O'Mara, said in the first paragraph: 1,

Detective John O'Mara, of the Clark County Sheriffs Department Major

Crimes Unit, being first duly sworn upon oath, hereby deposes and says,

that I have good and sufficient reason to believe that the following

described goods to wit: Other items that are evidence of the crime of

assault 1, RCW 9A.36.011 (1) (a). And I am aware of the same based on

the following..." The warrant then related the facts as sworn by DetectiveZ--

in=
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Upon my arrival at the residence [previously noted in the
affidavit as 29305 ', NW 51st Avenue in Ridgefield,
Washington] I met with Deputy Jeremy Koch #4263 who
told me the following: That he was dispatched with other
units to the listed address due to a 911 call from a person
later identified as suspect/defendant Sheryl J. Martin, who
told 911 dispatch that she (Sheryl Martin) had just shot her
husband. Responding units arrived, taking Sheryl Martin
into custody, at which time she was read her rights under
Miranda and verbally acknowledged that she understood
the rights read to her. Deputy Koch, along with other
officers, could hear someone yelling from inside a camper
that was attached to a white pick up that was parked on the
property in front of a shop with two overhead garage doors.
The (the word "camper" is crossed out at this point) had
WA. Lic.# A663' )7Z on the front and the camper WA. Lic.
7704TC on the back, upon entering the camper, Deputy
Koch told me he saw a shotgun "wad" about 2-3 11 inside
the camper door and just to the right of the door he saw
what appeared to be a ' piece of buckshot, (illegible) [as] ' if
it had struck something. Deputy Koch said he yelled
something like "You in here" or "Are you OK"? A male,
later identified as the victim Eddie E. Martin, DOB 4 -17-
1956, answered "yes," when asked what (illegible) Eddie
Martin replied "my wife shot me." Deputy Koch told me he
could see Eddie Martin in the bed portion of the camper
that is located (illegible) over the cab of the pick up truck.
Martin's feet were closest to Deputy Koch, which would be
North, and Martin's head was near the end of the camper,
which would be South. Deputy Koch stated he could see
what [looked] like blood on Martin's right shin. In addition
Martin's left elbow (illegible) to be "blown to pieces and
looked like pieces of towel or blanket or pillow case were
embedded in the wound."

See Appendix A, The trial court entered findings of fact and conclusions

of law denying Ms. Martin's motion to suppress. CP 207-212.

The copy of the search warrant contained in the court file is poor, Although the word
as" was excised by a punch hole, the State avers that the context clearly points to the
word being, "as."
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2. Admissibility ofbetrayal tratana theoty and - Martin's ability to
present a defense.

The defendant sought to introduce testimony from Jennifer Freyd,

a professor of psychology at the University of Oregon. RP Vol. 15, p. 3 )24-

26. Dr. Freyd developed a theory in 1990-91 called betrayal trauma

theory. RP Vol. 15, p. 348-49. A pretrial hearing was conducted to

determine the admissibility of this theory at trial. See Report of

Proceedings, Volume 15. The theory originated as a way to explain the

phenomena of repressed memory and delayed recall. RP Vol. 15, p, 349-

356. In the last few years, Dr. Freyd began to look beyond the question of

how betrayal affects memory and to study the overall harmfulness of

betrayal on people. RP Vol. 15, p. 357-58. She developed an instrument

called the Betrayal Trauma Survey to study betrayal trauma to assess

trauma in both adulthood and childhood. RP Vol. 15, p. 378. She did not,

however, use this instrument on the defendant. Her review of the

defendant's case consisted of listening to the audio tape of an interview of

the defendant conducted by Dr. Marilyn Ronnei, an expert witness for the

State, and reading the transcript of that interview, as well as reviewing the

police reports. RP Vol. 15, p. 382-83. Dr. Freyd is not a clinical

psychologist, RP Vol. 15, p. 383. She does not treat patients. Rather, she is

a'researcher, educator, and academic." RP Vol. 15, p. 383. Regarding the

M



DSM-IV, Dr. Freyd disagreed that it reflected a consensus of opinion

among psychologists about differential diagnoses for the majority of

recognized psychological disorders. RP Vol. 15, p. 407. She characterized

it as "the manual that's used by everybody who would like to bill insurance

for treating individuals with psychological distress, and it's necessary in

order to be able to bill insurance to form a diagnosis." Id.

Betrayal trauma is not recognized by the DSM-lV. RP Vol. 15, p.

409, 418. Dr. Freyd did not actually diagnose the defendant as suffering

from betrayal trauma because betrayal trauma is not a diagnosis but an

experience." RP Vol. 15, p. 418. Dr. Freyd did not diagnose the defendant

as suffering from any recognized disorder in the DSM-IV at the time of

the shooting. RP Vol. 15, p. 418. The dominant publishers of articles on

betrayal trauma theory have been published either by Dr. Freyd or people

working with her in her lab at the University of Oregon. RP Vol. 15, p.

419.

Dr. Richard Packer is a clinical psychologist and certified sex

offender treatment provider, RP Vol. 15, p. 475. He works in private

practice and provides consultation where there is interface with

psychology and the law. RP Vol. 15, p, 476-77. Among many other areas,

he has done research in the area of posaraumatic stress disorder and

dissociation as a component of posttraurnatic stress. RP Vol. 15,p. 482.
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He has testified as a psychological expert in court many times, perhaps as

many as two or three hundred times, RP Vol. 15, p. 483. Dr. Packer was

hired by the State to research the following question: Is betrayal trauma

theory generally accepted within the relevant scientific community? RP

Vol. 15, p. 484. The question of whether a theory or methodology is

generally accepted within the relevant scientific community is a question

Dr. Packer has consulted on before. RP Vol. 15, p. 485. He personally had

no recollection of ever hearing of betrayal trauma theory. RP Vol. 15,

MM

The first thing Dr. Packer did was consult the abstracting service

administered by the American Psychological Association, PsychINFO. RP

Vol. 15, p. 485. He described it as "the world's single largest reference

source for psychological literature, as well as related fields ... Almost all

journals, as well as books, conferences, a variety of other reference

materials are abstracted within PsychINFO." RP Vol. 15, p. 485-86. He

conducted a term search on betrayal trauma theory. Id. He retrieved 60 or

70 documents and then reviewed each of them manually to determine their

relevance to the question at hand. RP Vol, 15, p. 487, He culled it down to

30 articles that vvere clearly relevant to the acceptance (or non-acceptance)

of betrayal trauma theory. RP Vol. 15, p. 489. He testified "One of the

parts that you're looking for, and this is not unusual when looking at

M



scientific theory, is you want to see how much of this has been picked up

and validated or replicated by others, not just the original person." RP Vol.

15, p. 489. What he found was that sixteen of those thirty articles were

authored or co-authored by Dr. Freyd herself. RP Vol. 15, p. 490. Another

five articles were written by associates or students of Dr. Freyd. Id. Of the

remaining nine articles, two were general discussion articles which do not

factor into the question of the scientific acceptability of betrayal trauma

theory because they lack empirical findings. RP Vol. 15, p. 491. Of the

remaining seven articles, six were unsupportive of betrayal trauma theory

or found problems with the results propounded by the theory. RP Vol. 15,

p. 492. The primary problem with Dr. Freyd's theory is that other

researchers have been unable to replicate her findings in a convincing

way. RP Vol. 15, p. 499-500. Replication of the primary theorist's data is a

critical component" in scientific method. RP Vol. 15, p. 499. There is an

inherent difficulty in conducting research in this area, according to Dr.

Packard, because the research methodologies are dependent on two means

of research:

I



is because the researcher has applied it, so you know what
has occurred and what has not.

RP Vol. 15, p. 496. Dr. Packard went on to explain that the primary

problem with conducting research from participants in the natural world is

that the research is dependent upon self-reporting. These reports typically

cannot be corroborated and you simply cannot validate their claim of what

occurred. RP Vol. 15, p. 496.

As a clinical psychologist, Dr. Packard also inquired of his

colleagues to determine whether any of them had heard of or were

employing betrayal trauma theory in their practice. He attended a

conference, in fact, shortly after being engaged by the State to research to

scientific acceptance of betrayal trauma theory and questioned a number

of other forensic psychologists who are also members of the American

Psychology Law Society and, like Dr. Packard, work in the legal realm.

RP Vol. 15, p. 501-02. Only one of the psychologists could recall even

hearing the term, and the remaining psychologists had never heard of

betrayal trauma theory. RP Vol, 15, p. 502.

Dr. Packard was asked "based on the research that you've engaged

in, have you been able to form an opinion as to whether you believe

betrayal trauma theory is accepted in the general psychological

community?" Dr. Packard answered:

UM



As a thought process, it goes like this: General acceptance
in a scientific field, in this case psychology, to me equates
to are the findings powerful enough, strong enough, reliable
enough, measurable enough, such that we can say with a
high degree of confidence this is the way nature is. This is
the way the world works. And we certainly have seen and
have many theories in psychology where, you know, the
answer to that is evident because the research has accrued

and there's really no discussion about that anymore. It's
evident, It's there. There are many theories, a vast number
of theories, that have interesting observations where there
is at least some evidence that this might be—might be the
way nature is, but yet it has not yet been established that
that is the way nature is. And I would put Professor Freyd's
theory in that category. Some interesting observations,
some specific methodological problems, some of them very
difficult to resolve. And this might be the way nature is, but
I cannot say that it is the way nature is.

He then stated that he did not believe that betrayal trauma theory is

generally accepted within the psychological community. RP Vol. 15, p.

504. When a scientific theory enjoys general acceptance, he would expect

to find, in a PsychINFO search, "thousands of citations, not 20, 30, 50,

70," and he would expect to find the evidence documented and reviewed

in "major texts, like the Annual Review of Psychology, and that the

findings are clearly supportive without much debate left anymore. So it

doesn't meet those criteria to me either yet." RP Vol. 15, p. 504. Last, Dr.

Packard confirmed that betrayal trauma theory is not recognized in the

DSM-IV-TR ("TR" stands for text revision), which was issued in 2004,

nor was it going to be included in the DSM-V, currently under



construction. RP Vol. 15, p. 507-08. Dr. Packard spent approximately 50

hours researching this question for the State. RP Vol, 15, p. 508.

Dr. Marilyn Ronnei also testified on behalf of the State, Dr. Ronnei

is a forensic psychologist with Western State Hospital. RP Vol. 15, p. 432.

She works in the Center for Forensic Services and conducts evaluations

for competency, diminished capacity and insanity. RP Vol. 15, p. 432-33.

About one quarter of her evaluations are for diminished capacity. RP Vol.

15, p. 433. Dr. Ronnei conducted an evaluation of Sheryl Martin on May

11, 2009 to determine whether her capacity was diminished at the time she

shot her husband. RP Vol. 15, p. 440. Dr. Ronnei testified at trial on the

question of the defendant's capacity, but at the pretrial hearing she offered

testimony concurring with Dr. Packard on the question of the scientific

acceptance of betrayal trauma theory. RP Vol. 15, p. 450. She testified that

betrayal trauma theory "had not been presented as part of defense strategy

in any of the cases that I had worked on up to that point. And beyond that,

I had no experience. I had not heard of it before." RP Vol. 15.p p. 450. After

learning that Ms. Martin sought to rely on betrayal trauma theory to

support her contention of diminished capacity Dr. Ronnei sought out

information on betrayal trauma theory. RP Vol, 15, p. 450. She questioned

her fellow forensic examiners and asked if they had any experience with

betrayal trauma theory and they had never seen it used in court or had

IN



even heard of it. RP Vol. 15, p. 450 -51. She questioned several

psychiatrists as well and they had not heard of it. RP Vol. 15, p. 451.

Dr. Ronnei did a search of betrayal trauma theory on Google Scholar and

on the University of Washington's online medical and psychological

database and found approximately 75 articles on it, RP Vol. 15, p. 451-52.

She found several articles that could be characterized as back and forth

between Professor Freyd and Richard McNally, a critic of the theory. RP

Vol. 15, p. 452. Dr. Ronnei was asked whether betrayal trauma theory is

generally accepted in the psychological community and she said she was

only comfortable opining on its acceptance with the forensic psychology

community. RP Vol. 15, p. 455. Within that community, betrayal trauma

theory is not generally accepted. RP Vol. 15, p. 455-56.

The trial court concluded in a thirteen page memorandum opinion

that betrayal trauma theory is not a theory that is generally accepted within

the scientific community and ruled that it would not be admitted at trial.

CP 401-413. The court ruled that it did not meet the Frye standard for

admissibility, nor did it meet the standard for admissibility under ER 401,

402 or 702. CP 410, 412. With regard to the Frye standard, the court relied

on the opinion of Dr. Packard that betrayal trauma theory is not generally

accepted within the scientific community. CP 410. The court ruled that

betrayal trauma theory (BTT) did not meet the Frye standard either for the
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potentially helpful to the jury," but that it still did not meet the Frye

standard. See CP 411, first paragraph. The court concluded by saying that

under ER 401, 402 and 702, BTT did not meet the test for admissibility in

a case involving adult domestic violence. CP 412.

Ms. Martin was nevertheless able to raise the defense of

diminished capacity through Dr. Laura Brown. Dr. Laura Brown is a

psychologist with 30 years of experience. RP Vol. 21, p. 1066-67. She has

a psychotherapy practice, she supervises a low-fee training clinic where

she trains graduate students in clinical psychology, and she does forensic

psychology. Id. In the late 1990s she was disciplined by the state licensing

board for unprofessional conduct. RP Vol. 21, p. 1145-46. She testified

that she accepted a "settlement" for the lowest level of discipline but only

to avoid putting her client through a hearing. RP Vol. 21, p. 1068. She

claimed that the disciplinary action was actually the fault of one of her

colleagues, not her. Id.

Dr. Brown evaluated Ms. Martin and diagnosed her with major

depressive disorder, dysthymic disorder (which is a type of depression)

14



years; that her physical health was very poor, that her marriage was a hard

marriage to be in; that her husband was extremely unromantic and

sometimes cruel; that her husband did things that frightened her and he did

so intentionally; that her husband would demand things from her that

made her uncomfortable; that she did her best to give him what he wanted

because being married to him was very important to her; and she was

particularly fearful that her husband was cheating on her. RP Vol. 21, p.

1097-98. Ms. Martin told her that her husband would go to strip clubs,

which was very distressing to her; and that she felt dependent on him

financially. Id. Ms. Martin said that her husband made all the money,

however, Ms. Martin has held a job outside the home throughout most of

the marriage. RP Vol. 21, p. 1098. Ms. Martin described herself as a

woman who worked very hard to make her home beautiful and cook

exactly the foods he wanted," and she wanted to be a good and

submissive wife. RP Vol. 21, p. 1098-99. She described suffering

emotional abuse in her marriage, RP Vol. 21, p. 1123.
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Dr. Ronnei from Western State Hospital evaluated Ms. Martin for

diminished capacity. RP Vol. 22, p. 1192-95. She diagnosed Ms. Martin

with major depressive disorder, post - traumatic stress disorder, cannabis

abuse and alcohol abuse. RP Vol. 22. - 1p. 120'. The post-traumatic stress

disorder was not present at the time of the shooting, but rather developed

in response to the shooting. RP Vol. 22, p. 1204. Dr. Ronnei did not

diagnose histrionic personality disorder. RP Vol. 22, p. 1223.

Dr. Ronnei testified to the following facts related to her by Ms.

Martin:

On the night of the shooting the defendant and her husband had

dinner together then went out to the shop to drink and smoke marijuana.

Her husband was being very mean to her at that time. After going back to

the house to go to bed, she looked outside and saw her husband "sneaking"

out to his truck to get his cell phone. She went out to the shop and

demanded to know who he was talking to. She interrogated her husband

about who he was having an affair with and he laughed at her. After

arguing for a period of time Mr. Martin admitted to her that he had been

having an affair for the past two years. Mr. Martin told the defendant

She's not as crazy as you are." He told her she was nothing, and she felt

like "a piece of shit," and that she was nothing He told her he was going to

take everything from her, including her (adult) sons, and was going to

17



leave her with nothing. She told Dr. Ronnei I felt like I had nothing to

live for and he was shaking me like a rag doll." At one point he dragged

her out of the shop. He told her he wanted a divorce. She went back to the

house and searched for a gun. She found a gun but couldn't load it. At that

point she remembered the gun in the shop. She went to the shop, retrieved

the gun and loaded it. She remembered going to the camper, knocking on

the door, putting up the gun and firing twice. She left to call 911 but didn't

go back out to help her husband because she was frightened of him. She

heard her husband screaming. The next thing she remembered was the

arrival of the police. RP Vol. 22, pgs. 1205-10.

Dr. Ronnei agreed with Dr. Brown that Ms. Martin may have had a

dissociative episode on the night of the shooting. RP Vol. 22, p. 1225-

1226. However, her opinion to a reasonable psychological certainty was

that Ms. Martin had the capacity at the time of the shooting to act with

intent and to act with premeditation. RP Vol. 22, p. 1218-19.

3. Admissibility ofspecific acts ofmisconduct by the victim.

Prior to trial, the defense sought to be able to introduce specific

acts of misconduct by the victim against the defendant so that the jury

could have "the full view, the res gestae if you will, of this event, they

have to understand the underlying disorders in order to believe that she

actually went into this dissociative state, and the depth of it that she went

E



into." RP Vol. 19. - 1p. 7 Defense counsel asserted that this information

was critical to Dr. Brown's diagnoses, and the jury needed to hear about

all of this negative information so that they could "believe" Dr. Brown, and

so they could believe that hearing she was going to get a divorce was a

strong enough "triggering event" for her to go into a dissociative state. RP

Vol. 19, p. 739-40.

The State expressed concern that this was an attempt by the

defense to introduce damaging evidence about the victim in order to

demonize him and engender sympathy for Ms. Martin. RP Vol. 20, p. 736.

The court observed that "we're really not talking so much about causation

of diagnosis. What we're talking about is diagnosis and then the impact on

dissociative state and then ability to form intent." RP Vol. 20. p. 741.

Regarding Dr. Brown, the court said she didn't believe either her report or

her pretrial testimony indicated that she thought conduct caused Ms.

Martin's mental disorders, or that her marital relationship caused her

histrionic personality disorder. RP Vol. 20. p. 742. As such, the relevance

would be marginal. Id. The court ruled, however:

I don't think we could try this case without having some
reference to the relationship itself. Obviously, this was a
domestic situation. But at this point, the Court would allow
references to the marriage as generally volatile, as Ms.
Martin being unhappy in the relationship...
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However, at such time where it appears to be going into
detail about particular actions or activities or conduct of
Mr. Martin prior to the incident in question is getting into
the subject of other acts and character of the victim, which
is not allowed within the exception, and the case law
supports the conclusion that evidence of the victim's
character is generally admissible only in cases in which the
defense is self-defense...

G]oing into great detail and stepping over into the
category of commenting on the character of the victim in
the case would not be something that has been found to be
acceptable within the rules of evidence and would not be
relevant to the case herein.

RP Vol. 19, p. 744-46. In other words, the conduct of Mr. Martin on the

night in question was admissible, but past incidents of misconduct were

inadmissible because they were irrelevant to any fact in issue (because this

case was not a self-defense case) and, moreover, they were irrelevant to

Dr. Brown's diagnosis of Sheryl Martin's mental illness.

The jury rejected Ms. Martin's diminished capacity defense and

found her guilty of attempted murder. CP 820.

C. ARGUMENT

1. THE TRIAL COURT PROPERLY REFUSED TO SUPPRESS

THE EVIDENCE OBTANTED DURING THE SEARCH OF THE

HOME PURSUANT TO THE WARRANT.

The defendant complains that the search warrant failed to establish

a nexus between the evidence sought and the place to be searched, to wit:
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the house and the shop. It is worth noting.preliminarily, that the defendant

does not seek a remedy for the alleged violation of her constitutional

rights. She doesn't say how the admission of the evidence found in the

home prejudiced her, nor does she ask for a new trial. She simply states

that the evidence "should have been suppressed." See Brief of Appellant at

The evidence obtained from the search of the house includes a 12

gauge and a 16 gauge shotgun, as well as photographic evidence that the

defendant used in her case in chief (see exhibits 132-141). Without this

evidence, the remaining evidence was more than sufficient to sustain the

jury's verdict of guilty to the charge of attempted murder in the first

degree. The defendant called 911 and told the dispatcher she shot her

husband. Deputy Koch arrived on scene and found Mr. Martin in the

camper. He found that Mr. Martin had, in fact, been shot. Mr. Martin told

him that his wife shot him. While responding to the plaintive wails ofMr.

Martin, Deputy Koch saw a shotgun "wad" in the camper. Last, Ms.

Martin's defense at trial was that she shot her husband while in a

dissociated state and lacked the capacity to form intent, not that someone

else shot her husband.

It is a truism that jurors value physical evidence. They want to see

the implements of the crime. However, it was wholly unnecessary for the
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State to introduce this evidence. That Mrs. Martin shot Mr. Martin with a

shotgun was undisputed. The only disputed issue in the case was whether

the defendant acted with the requisite mental state to be culpable for the

crime for which she was charged. The defendant suffered no prejudice

from the admission of this evidence, and in fact utilized photographs that

were taken inside the residence by detectives to support her theory of

diminished capacity. Further, the jury heard that Deputy Koch saw a

shotgun wad in the camper. The suppression of the evidence obtained in

the search of the house pursuant to the search warrant would not change

the jury's verdict in this case and any error in admitting evidence of the

two shotguns was harmless.

The lack of prejudice to the defendant notwithstanding, the search

warrant application contained a sufficient nexus between the evidence

sought and the place to be searched. A search warrant may be issued only

upon a finding of probable cause. State v. Thein, 138 Wn.2d 133, 140, 977

P.2d 582 (1999). Probable cause exists when the affidavit in support of the

warrant contains facts and circumstances from which a reasonable person
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searched. Id. The burden of proof to show lack of probable cause is on the

defendant moving for suppression. State v. Anderson, 105 Wn.App, 223,

229, 19 P.3d 1094 (2001). This Court reviews the trial court's

determination of probable cause for an abuse of discretion and gives great

deference to that decision. State v. Jackson, 150 Wn.2d 251, 265, 76 P.3d

217 (2003). Moreover:

In determining whether probable cause exists, a magistrate
is entitled to draw reasonable inferences from the facts and

circumstances set forth in the supporting affidavit. State v.
Maffeo, 31 Wn. App. 198, 200, 642 P.2d 404 (1982). The
question of whether probable cause justifies the issuance of
a search warrant should not be viewed in a hypertechnical
manner. State v. Partin, 88 Wn.2d 899, 904, 567 P.2d 1136
1977); State v. Matlock, 27 Wn. App. 152, 155, 616 P.2d
684 (1980). Reasonableness is the key and common sense
must be the ultimate yardstick. State v. Patterson, 83
Wn.2d 49, 52, 515 P.2d 496 (1973). Considering all the
facts and circumstances sworn to by the person seeking the
warrant, the magistrate must have good reason to believe
criminal activity occurred. State v. Smith, 93 Wn.2d 329,
352, 610 P.2d 869 (1980).

State v. Riley, 34 Wn.App. 529, 531, 663 P.2d 145 (1983).

The defendant's complaint about the trial court's ruling rests on the

premise that the trial court used information gleaned at the suppression

hearing to find the required nexus between the evidence sought and the

place to be searched. For this claim, the defendant cites to the ninth

volume of the verbatim report of proceedings at page 270, and to clerk's

paper 211. The defendant misconstrues the record. At page 270 of volume
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nine of the verbatim report of proceedings, the trial judge had not yet

made a final ruling on the validity of the search warrant. Defense counsel

raised the issue of nexus and the parties contemplated submitting

additional briefing prior to a final ruling by the court. RP at p. 271-73. The

portion relied upon by the defendant amounts to the musings of the trial

judge., not a finding of fact or conclusion of law. Likewise, CP 211

contains no finding or conclusion by the trial court that the nexus

requirement was satisfied by information gleaned from the suppression

hearing. CP 211 is the last page of the trial court's findings of fact and

conclusions of law on the CrR 3.6 hearing. This page contains three

conclusions of law, none of which make any reference to facts not

contained in the warrant application. CP 211. Moreover, nothing within

this entire document supports the defendant's assertion that the trial court

relied upon improper fact finding to conclude that the there was a nexus

between the crime, the evidence sought and the place to be searched.

Martin relies on Thein, supra, for her claim that the search warrant

affidavit failed to establish a nexus between the crime, the evidence

sought, and the residence. But Thein does not support her position. In

Thein, the Supreme Court held that simply establishing that a suspect is a

drug dealer (or probably a drug dealer) will not automatically lead to an

inference that the fruits of his crimes can be found where he resides; the
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State must produce independent facts linking a drug dealer's residence to

his criminal activity. Thein at 141, 146-47. The Court said: "Although

common sense and experience inform the inferences reasonably to be

drawn from the facts, broad generalizations do not alone establish

probable cause." Thein at 148-49.

In State v. McReynolds, 104 Wn.App. 560, 569, 17 P.3d 608

2000), a possession of stolen property case, the Court of Appeals

distinguished Thein:

However, the Thein court observed that "the existence of
probable cause is to be evaluated on a case-by-case basis."
Thein, 138 Wn.2d at 149. In a footnote, the court noted that
under specific circumstances it may be reasonable to infer
such items will likely be kept where the person lives." Id. at
149 n.4 (citing WAYNE R. LaFAVE, SEARCH AND
SEIZURE § 3.7(d), at 381-85 (3d ed. 1996)).

Here, the request to search the residence was not based on

generalizations or blanket assumptions about a particular class of people.

The affidavit demonstrates that the officers were dispatched to the

residence at 29305 NW 5 Avenue in Ridgefield because a woman had
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Koch also saw the victim and saw that he had, in fact, been shot. There

was probable cause to believe that the evidence of this crime could be

found in the shop or the residence based on this information. Under Ms.

Martin's proposed reading of the affidavit, the only area that law-fully

could have been searched was the camper, even though the implement of

the crime was not there. Thein does not compel such a narrow reading.

Martin has failed in her burden of proving that the search warrant

lacked probable cause. The trial court did not err in upholding the search

warrant.

11. THE TRIAL COURT PROPERLY EXCLUDED EVIDENCE OF

BETRAYAL TRAUMA THEORY, AS IT DID NOT MEET THE
STANDARD FOR ADMISSIBILITY UNDER FRYE OR UNDER
ER 702 AND THE DEFENDANT'SRIGHT TO PRESENT A
DEFENSE WAS NOT IMPAIRED.

Defendant claims that her right to present a defense was

significantly impaired by the court's exclusion of betrayal trauma theory

BTT) at trial. This claim lacks merit.

The admissibility of new scientific evidence is determined using a
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the testimony must be admissible under ER 702. Greene at 70; Janes at

232; State v. Copeland, 13 Wn.2d 244, 255, 922 P.2d 1304 (1996).

Under the Frye standard, novel scientific evidence is
admissible if (1) the scientific theory or principle upon
which the evidence is based has gained general acceptance
in the relevant scientific community of which it is a part;
and (2) there are generally accepted methods of applying
the theory or principle in a manner capable of producing
reliable results. State v. Riker, 123 Wn.2d 351, 359, 869
P.2d 43 (1994).

Greene at 70. "The Frye standard recognizes that 'judges do not have the

expertise required to decide whether a challenged scientific theory is

correct,' and therefore courts 'defer this judgment to scientists."'

Copeland at 255; citing State v. Cauthron, 120 Wn.2d 879, 887, 846 P.2d

502 (1993). The trial court does not assess the reliability of the evidence.

Id. Although unanimity is not required, a significant dispute among

qualified scientists in the relevant scientific community compels the

exclusion of the evidence. State v. Gore, 143 Wn2d, 288, 302, 21 P.3d 262

200 Copeland at 270; State v. Gentry, 125 Wn.2d 570, 585-86, 888

P.2d 1105 (1995). Review of admissibility under Frye is a mixed question

of law and fact, and review is de novo. Carlton v. Vancouver Care, LLC,

155 Wn.App, 151, 161, 231 P.3d 1241 (2010). In contrast, review of a trial

court's ruling under ER 702 is for abuse of discretion. 1d; Greene at 70. If

the Frye standard is satisfied, the trial court then must determine whether
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the evidence should be admitted under the two-part test of ER 702,

Cauthron at 889-90.

To address this assignment of error, Ms. Martin's various

complaints must be categorized. First, she complains that the relevant

scientific community is not the community of psychology, but of the

relatively small community of trauma psychology—without citing to any

authority on point. Because Professor Freyd and Dr. Laura Browm work

within that small community, Ms. Martin reasons that only their opinions

would be relevant to the question of whether BTT is generally accepted

within the scientific community. Ms. Martin cites to State v. Greene, 139

Wn.2d 64, 70, 984 P,2d 1024 (1999) as authority for this proposition.

However, Greene does not support this contention. It is true that in

Greene, the Supreme Court used the terminology "relevant scientific

community" when discussing the acceptance of dissociative identity

disorder. Greene at 71-72. However, the question before the Supreme

Court was not how to determine what is the relevant scientific community.

Indeed, all cases involving Frye would be expected to use the term

relevant scientific community" because the FrYe standard requires it, See

State v. Gore, supra at 302. Greene does not support Ms. Martin's claim

that the trial court was required to limit her consideration to the trauma

psychology community as opposed to the psychology community at large.
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When the Greene Court used the term "relevant" scientific community or

appropriate" scientific community it could just as easily have been

referring to the fact that general acceptance within the entire field of

therapeutic science (which would include psychiatry) is not required, nor

would general acceptance among medical doctors be required. In Eakins v.

Huber, 154 Wn.App. 592, 225 P.3d 1041 (2010), a medical malpractice

case, the relevant scientific community was the medical community. In

Moore v. Harley-Davidson, 158 Wn.App. 407,418,241 P.3d 808 (2010),

the relevant scientific community was the field of engineering. Ms.

Martin's blanket assertion that "[t]he relevant scientific community in this

case is the trauma psychology community," without citation to authority,

should be rejected by this Court. See Brief of Appellant at p. 34.

Even if the relevant scientific community were deemed to be the

trauma psychology community in which Professor Freyd conducts her

research, the trial court was nevertheless correct in holding that BTT is not

generally accepted in the relevant scientific community. Dr. Packard, on

whose opinion the trial court afforded the greatest weight, did not testify,

for example, that BTT is generally accepted within the trauma psychology

community but not the general psychology community. Rather, he

researched the question of whether BTT enjoys general acceptance in any

community and found that the only community in which BTT enjoys
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recognized forensic application in adult domestic violence cases. Ms.

Martin is incorrect. Her claim appears premised upon the idea that the trial

court found BTT to meet the Frye standard for cases involving repressed

memory in child abuse cases but not to meet the Frye standard for the

question of diminished capacity in adult domestic violence. That is not

what the trial court held. The trial court found that BTT didn't meet the
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ofmeeting the Frye standard." CP 411 (emphasis added). It is clear from

this sentence that the trial court was referring to the test for admissibility

under ER 702, not Frye.

Ms. Martin summarizes the Supreme Court's holding in Greene as

holding that the Frye inquiry focuses solely on the general consensus

within the relevant scientific community rather on the forensic application

of the scientific theory to a particular case. Application to a particular case

is governed by ER 702. The premise of Martin's argument is faulty,

however, because as noted above, the trial court did not find that BTT

meets Frye for one application but not another; rather, the court ruled that

BTT does not meet the Frye standard at all. Although the trial court talked

at length in the memorandum opinion about the possible relevance BTT

might have to a case involving repressed memory in child sexual abuse,

this observation did not alter the court's central ruling—that BTT does not

enjoy general acceptance within the relevant scientific community. A fair

reading of the memorandum opinion points to the conclusion that the trial

court was discussing relevance and helpfulness under ER 702 during this

portion of the opinion. not Frye.

Notwithstanding Martin's misreading of the trial court's ruling, she

is incorrect insofar as she asserts that general acceptance of a scientific

theorsr will allow for its blanket application to any scientific question. AsI



the trial court noted, scientific evidence may be valid for one theory but

not for another. See Memorandum Opinion at page 10, CP 410. The trial

court cited to State v. Riker, 12' ) Wn.2d
3 )

51, 869 P.2d 43 (1994). In Riker,

the defendant sought to use battered woman's syndrome to support her

duress defense in her trial for delivery of a controlled substance. The

Supreme Court noted that the theory for which Ms. Riker sought to use

this evidence was not a theory for which it had been previously used. In

affirming the trial court's rejection of the evidence, the Court said:

We have previously admitted expert testimony on the
battered person syndrome to show how severe abuse within
the context of a battering relationship affects the battered
person's perceptions and reactions in ways not immediately
understandable to the average juror. See Janes, at 236;
State v. Ciskie, 110 Wn.2d 263, 271-74, 751 P.2d 1165
1988); State v. Allery, 101 Wn.2d 591, 596-98, 682 P.2d
312 (1984). The battered person syndrome is admitted in
self-defense cases to illustrate and explain the

reasonableness" of the defendant's actions. Allery, at 596-
98. The admissibility of expert testimony on the battered
person syndrome to explain the defendant's actions outside
of a battering relationship is a matter of first impression in
this jurisdiction. Given the current state of scientific
acceptance, we hold that the testimony was properly
rejected.

Riker at 359. The Court went on to explain that while battered person

syndrome clearly met the first prong of Frye—that battered person

syndrome enjoys general acceptance in the scientific community—it did

not meet the second prong of the Frye test, namely whether there are
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techniques, experiments, or studies utilizing that theory which are capable

of producing reliable results and are generally accepted in the scientific

community. Riker at 359. The Court reiterated, citing to Cauthron, supra,

at 889: "'The core concern of Frye is only whether the evidence being

offered is based on established scientific methodology. This involves both

an accepted theory and a valid technique to implement that theory.'" Riker

at 359. The relationship which Ms. Riker asserted caused the duress which

compelled her to deliver drugs was not an intimate relationship. Citing

Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 133 S.Ct. 2786

1993), the Court held scientific validity for one purpose is not necessarily

scientifically valid for another, unrelated purpose. Riker at 360.

Greene, supra, does not conflict with the holding in Riker because

the error in Greene arose when the trial court found that dissociative

identity disorder's lack of relevance and helpfulness to the jury on the

insanity defense proffered in that case rendered it inadmissible under Frye.

Thus, the Greene Court held that while the trial court had misapplied the

Frye test, it had nevertheless correctly excluded the evidence because it

failed to meet the standard for admissibility under ER 702. Greene at 71-

0

The trial court correctly concluded that BTT does not meet the

standard for admissibility under Frye. First, it is not generally accepted in
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the relevant scientific community. Professor Freyd, who, as the pioneer of

BTT, has a substantial pecuniary interest in getting trial courts to admit

evidence of her theory, conceded that BTT is not a diagnosis but rather an

experience." This case involved more than just significant dispute

between qualified scientists; almost the entire body of published empirical

work on this theory came from Professor Freyd or her associates or

students. Of the remaining empirical articles discussing BTT, six out of

seven were unfavorable to the legitimacy of BTT. Dr. Packard, a clinical

psychologist who is an expert on psychological issues as they intersect

with the law, had never even heard of BTT, nor had Dr. Ronnei, a forensic

psychologist with Western State Hospital. Even more troubling, both Dr.

Packard and Dr. Ronnei consulted a large number of their colleagues and

none of those colleagues, save for one, had ever heard of BTT. How can a

theory enjoy general acceptance in the psychological community when

almost none of the scientists who would be expected know about it have

even heard of it? Professor Freyd testified that with the exception of one

federal case in which she offered testimony, she was unaware of any court

that had admitted BTT. RP Vol. 15, p. 389, 428. Further, she would know

if any court had admitted this evidence because she is the person who

would be expected to offer (and be paid for) this testimony. Dr. Packard,

who was specifically engaged by the State to research whether BTT is
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generally accepted within the relevant scientific community, testified that

he would expect to find thousands of citations on BTT, "not 20, 30, 50,

70," and said he would expect to find the evidence documented and

reviewed in "major texts, like the Annual Review of Psychology, and that

the findings are clearly supportive without much debate left anymore." Dr.

Packard opined that BTT was not generally accepted within the scientific

community, and the trial court was entitled to give weight to that opinion.

In fact, that is precisely what the Frye test requires: Deference by the trial

court to the opinions of scientists. The trial court did not err in finding that

the first prong of the Frye test was not met.

The trial court also correctly held that BTT's application to adult

domestic violence, as opposed to repressed memory in child abuse,

rendered it inadmissible under the second prong ofFrye. The trial court

correctly observed that BTT "has not been researched and established to

any degree with respect to adult domestic violence." CP 410. The court

further noted that "none of the articles which were admitted into evidence

indicate any study or research on the study of adult domestic violence. The

focus of the research to date has been on childhood abuse, and dissociation

and memory as a result of that abuse over a number of years. None of the

research presented to the court involves dissociation as an immediate

result of events such as those presented in this case." CP 411. Applying the
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holding of Riker, supra, even if BTT enjoyed general acceptance within

the scientific community for its original application (repressed memory),

its application to diminished capacity in a case of adult domestic violence

would have been improper under Frye.

Because BTT does not meet the standard for admissibility under

Frye, it was unnecessary for the trial court to consider its admissibility

under ER 702. However, even if the trial court committed error in

excluding BTT under Frye, exclusion of the theory under ER 702 was

nevertheless proper. "ER 702 allows qualified experts to testify regarding

scientific, technical, or other specialized knowledge' if the testimony

will assist the trier of fact to understand the evidence or to determine a

fact in issue."' Carlton v. Vancouver Care at 161; State v. Thomas, 123

Wn.App. 771, 778, 98 P.3d 1258 (2004); State v. Farr-Lenizini, 93

Wn.App. 453, 461, 970 P.2d 313 (1999). This Court reviews a trial court's

ER 702 ruling under the abuse of discretion standard. Carlton v.

Vancouver Care at 162; Greene at 70. Discretion is abused when the

decision in question is manifestly unreasonable, or exercised on untenable

grounds, or for untenable reasons. State ex,rel, Carroll v, Junker, 79

Wn.2d 12, 26, 482 P2d 775 (1971).

Here, Ms. Martin claimed that her capacity to form intent was

diminished because she experienced a dissociative episode after finding
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out that her husband cheated on her and wanted a divorce. Dr. Laura

Brown was permitted to testify about Ms. Martin's dissociative episode

and its effect on her ability to form intent. In fact, the State's expert, Dr.

Ronnei, agreed that Ms. Martin most likely experienced a dissociative

episode, she merely disagreed that Ms. Martin's ability to form intent was

impaired. However, Ms. Martin sought to admit Professor Freyd's betrayal

trauma theory to bolster her case of diminished capacity. In light of BTT's

failure to have gained, as of yet, general acceptance in the scientific

community, and the fact that Ms. Martin was nevertheless fully able to

present her defense of diminished capacity (a defense that was bolstered,

in part, by Dr. Ronnei in that Dr. Ronnei agreed that Ms. Martin

experienced a dissociative episode on the night of the shooting), Professor

Freyd's testimony would not have helped the jury to understand the

evidence or determine a fact in issue. Because Professor Freyd would have

had to relate incidents of marital strife between Mr. and Mrs. Martin in

order to support her opinion, the admission of betrayal trauma theory

would have served the primary purpose of demonizing the victim, Ed

Martin, and creating sympathy for the defendant. The very name of the

theory implies that the victim was the bad actor and the defendant was the

innocent party.
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The trial court did not abuse its discretion in excluding BTT under

ER 702 and Ms. Martin was not impaired in her right to present a defense.

Although Ms. Martin couches her claim as the denial of a right, she

undertakes no constitutional analysis about how that right was denied in

this case. Because Martin fails to develop this argument in her brief in

support of this claim this Court should decline to address it. An appellant

must provide "argument in support of the issues presented for review,

together with citations to legal authority and references to relevant parts of

the record." RAP 103(a)(6).

111. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN

LIMITING THE ADMISSION OF EVIDENCE ABOUT THE

MISCONDUCT OF THE VICTIM BECAUSE IT WAS NOT

RELEVANT TO HER DIMINSHED CAPACITY DEFENSE.

Martin argues, as she did in the trial court, that the admission of

evidence about her husband's mistreatment of her was necessary to her

defense of diminished capacity. However, as noted in part 11, supra, Dr.

Brown did not testify or assert that Mr. Martin's alleged mistreatment of

the defendant caused the various mental disorders from which she

suffered. Defense counsel's assertion that the jury needed to hear about the

awful treatment the defendant supposedly received at the hands of her

husband so that they could believe Dr. Brown was specious, at best.

Martin sought to admit this testimony so that she could malign her
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husband and garner sympathy for herself. The trial court recognized this

and painstakingly sought to balance the defendant's right to present her

defense with the State's right to a fair trial.

The trial court's decision to admit evidence is reviewed for abuse

of discretion. The trial court's decision to admit evidence lies within its

wide discretion, and is reviewed for abuse of discretion. State v. Neal, 144

Wn.2d 600, 609, 30 P.3d 1255 (2001). The trial court abuses its discretion

when its decision is manifestly unreasonable or based on untenable

grounds. Id.

Here, no abuse of discretion occurred. The trial court carefully

balanced the rights of both parties and held that Ms. Martin would be

permitted to introduce evidence of her husband's shameful behavior on the

night of the shooting. If Ms. Martin sought to malign her husband, she had

plenty of material to work with based on his actions that night alone.

Further, Martin fails to cite to a single on-point authority for her claim that

the trial court should have admitted evidence of a victim's past

misconduct so that it could bolster the credibility of her psychological
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be admitted under ER 404 (b) to explain the victim's statements and

conduct which might appear inconsistent with her trial testimony. Grant at

106-07. Here, there was no such inconsistency to be explained. Martin

also cites State v. Lopez.. 142 Wn.App. 341, 355, 174 P.3d 1216 (2007)

because the Court of Appeals held that the admission of the defendant's

prior bad acts was properly admitted to show the victim's state of mind

and not to demonstrate criminal propensity. Lopez, like Grant, does not

support Martin's claim. Here, Martin ostensibly sought to have this

evidence admitted so that it would enhance the credibility of her expert

witness. But the true purpose of this testimony was to show that anyone in

Ms. Martin's shoes would have been angry because her husband was a

cruel man. The probative value of this evidence was negligible and

completely outweighed by its prejudicial effect. Even if the trial court

erred in excluding this evidence, the error was harmless.

An error in admitting evidence that does not result in prejudice to

the defendant is not grounds for reversal. State v. Bourgeois, 13' ) Wn.2d

389, 403. 945 P. 2d 1120 (1997). Where the error arises from a violation

of an evidentiary rule, that error is not prejudicial unless, within

reasonable probabilities, the outcome of the trial would have been

materially affected had the error not occurred. State v. Halstien, 122

Wn.2d 109, 127, 857 P.2d 2 (1993). This Court need not find that it is

ME



harmless "beyond a reasonable doubt " Bourgeois at 403; State v.

Cunningham, 93 Wn.2d 823, 831, 613 P.2d 1139 (1980); State v, Tharp,

96 Wn.2d 591, 599, 637 P.2d 961 (1981). The improper admission of

evidence is harmless error if the evidence is of minor significance in

reference to the overall, overwhelming evidence as a whole. Thieu Lenh

Ngiem v. State, 73 Wit. App. 405, 413, 869 P.2d 1086 (1994).

The exclusion of this evidence, even if in error, did not prejudice

Ms. Martin where the jury heard a large amount of information about the

victim's poor treatment of her on the night of the shooting. Indeed, the

jury heard that Mr. Martin treated Ms. Martin with abject cruelty on that

evening. Nevertheless, the jury followed the law and did not excuse her

intentional conduct simply because her husband was portrayed as a cruel,

heartless man.

Here, Martin is not clear on what she believes to be the standard of

review. She acknowledges that this error, if it occurred, would be

reviewed for an abuse of discretion (see Brief of Appellant, p. 44), but

then asserts that by excluding this evidence the trial court denied her thet:l

constitutional right to present a defense. She once again cites no authority

in support of this assertion (which is to say, she doesn't make an

argument) and this Court should decline to review this constitutional

claim, to the extent it has even been raised. In discussing the standard of
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review, she cites to State v. A-laupin 128 Wn.2d 918, 924, 9913 P.2d 808

1996) and claims that this error must be demonstrated to be harmless

beyond a reasonable doubt with the State bearing the burden of proof.

Martin fails to develop this argument at all, and merely citing to a case

which accurately recites the standard of review for constitutional error

should not be enough. This error, if any, is nonconstitutional error and the

standard of review is for an abuse of discretion. The trial court did not

abuse its discretion and Ms. Martin's conviction should be affirmed.

Ms. Martin's conviction should be affirmed.

DATED this day of 12011.

Respectfully submitted:

ANTHONY F. GOLIK

Prosecuting Attorney
Clark County, Washington

By:
ANTNT M. CRUSER, WSBA 4 - 27944
Deputy Prosecuting Attorney
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IN TI DISTRICT COURT OF CLARK COUNTY
STATE OF WASHINGTON

STATE OF WASHINGTON
Plaintiff.

STATE OF WASHINGTON)
COUNTY OF CLARK)ss

And I am aware of the same based upon the following:

AFFIDAVIT FOR
SEARCH WARRANT

I am a Detective with the Clark County Sheriff's Department Major Crimes U I
Dave been with Clark County for 8 years and have a total of 21 years Law
Enforcement experience, including prior training in investigations to include Arson,Burglary, Theft, Homicide, and other crimes.
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